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I.

ISSUES BEFORE THE REAL PROBLEM EVEN GETS TO A
COURT OF LAW OR AN ARBITRATION TRIBUNAL
A. GENERAL INTRODUCTION TO THE VALUATION OF DAMAGES
IN VARIOUS PRELIMINARY CONTEXTS

F we begin the approach to this issue by measuring the number of
cases in international disputes that involve payment of damages in
national courts of market economies or, in economies in transition,
the result is that they usually rank as the second largest source of civil or
commercial disputes around the world. That, by itself, should deserve
our interest and some serious attention at least. And if to that fact, we
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add that it is difficult to imagine a more practical, down to earth pursuit,
all of our problems regarding this matter could very well be reduced to a
simple procedure for the assessment of the damages, the translation of it
into numbers, and the adding of those numbers, plus the applicable rates
of interest and exchange rates, when the case requires it. However, as the
Bard said once through one of his many alter egos, "If to do were as easy
as to know what were good to do, chapels had been churches, and poor
men's cottages princess palaces." But, as some wise guy from Charleston
also said more than once: "It ain't necessarily so." And the cause of this
is that in the global, uneven and very competitive realities of international trade disputes we might encounter unexpected and very surprising
stumbling blocks of a different nature than those just mentioned. If, at
this moment, we venture to mention something that looks and sounds so
far out as the word "culture" as having something to do with all of this,
anyone would be forgiven for asking "What is a nice word like you doing
in a place like this?"
1.

How Close or How FarAway Should We Look to this "Cultural"
Side of the Whole Picture?

The previous question could be too easily misinterpreted as one of an
academic nature, but at the end of a legal suit claiming for payment of
damages, or of large investments and business enterprises, it could very
easily translate also into unnecessarily wasted time, avoidable costs and,
accordingly, more or less money paid or received for damages, before we
even get near to the point of proper valuation issues. In a very rough
panoramic view of dispute resolutions around the globe, the judicial, arbitral and legal geographies offer two very distinctive features affecting this
point, to which we can add an intermediate or not yet well defined zone.
They are, very roughly and at the risk of incurring in some overgeneralizations, three: a legal culture with a marked accent on authority; a second one with a prevailing emphasis on service; and a wide third group in
a blurred, misty, ambiguous imprecision, undecided, and natural indetermination that make ordinary deals very exhausting, tiring, and even boring at the end of the day. But, even then, they are all genuine part of our
problems once we step out of the native atmosphere and jurisdiction of
our own culture and enter into another realm of daily, unperceived conducts, ways of behavior, standards, and orders of priorities that we tend
to take for granted are the same that in our legal and judicial backyard.
Odd and out of place as it would seem to be, it sounds very much like
"Toto, I don't think this looks like Kansas any longer" of that girl in the
"Wizard of Oz." Used as we are to work within a relatively standard
legal and judicial environment, to which we are comfortably familiar, we
tend to forget that even in such down to earth, practical issues, "culture"
can poke its clean or dirty nose and hands onto this environment. Because contracts, statutes, and legal or technical procedures are not made
only of intentions, the strait determination of both parties, or our clean
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and honest interests, but of real conducts to which all of the above is
translated into concrete actions-among them the valuation of damages-which decipher with amazing and overwhelming simplicity, an
amazing variety of unperceived mirages, labyrinths and quicksand which
are the only recognizable "culture", properly speaking. Because all the
rest is only knowledge that can be blown away like dust.
The relevant consequence in what, so far, still looks more like a political philosophy issue and not a practical point having much to do with
valuating damages, is that in our fieldworks with the World Bank in commercial dispute resolution projects and their economic effects over the
community around the globe, we detected that in legal and conflict resolution systems that emphasize service the seam between law and actual
commercial practices is quite even and unnoticeable to the naked eye;
although to a local or a trained eye, and with glasses, binoculars or microscopes, the perception might be quite different. But this is not the situation considered at this point, where the difference between one and the
other pops to the eye of the viewer and might even slap her or him in the
face, like in those funny old silent movies. Just to mention a close example the country where this meeting takes place shows the remarkable record of having around 70 percent of its GNP produced in honest,
respectful, and orderly disobedience of compulsory laws of Congress.
And something similar happens with the labor force, housing, and of
course, with dispute resolution. This situation is the result or cause, if you
will, of a habit of conduct that reflects all around the total spectrum of
individual behavior in this type of cultures around the world, and affecting indirectly everything related to it including, of course, valuation of
damages. But, how on earth-you may ask- can that happen in such an
obvious, practical, concrete, and specific matter like this one? And the
surprising answer is: in more than one way that you would not have
thought at first glance.
To mention one to begin the review: If you live in a community where
law-in whatever of its manifestations-and the ordinary, normal live of
the community at large, or even in the investment and business sector of
that community, in particular; then, it is possible to afford the luxury to
get to the minutest technical detail and dwell for all of the time that it is
necessary to get any valuation right to the last cent, or penny, so to speak,
without any perturbing interferences. However, in practical terms, the
results are quite another thing if the situation is as described above-as is
the case in most of the developing world-of a wide and increasing gap
between what the law says and the real conduct of the average person in
the community. So that, at this extreme of the spectrum, it does not matter how badly one would like or want to do exactly the same things as in
the first situation; one begins to wonder whether is sensible and practical
to behave in a way that many consider too aloof, sophisticated and exquisite, the real fact being that there is a precipice right in front of you,
between your eager eyes and the realities of social, economic, and politi-
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cal everyday people's behavior i.e., their "culture." In such type of situations insurers and their lawyers may have to face the choice between
making a good deal and keeping a prospective good client for a long
term. Quite a few of international arbitrations, some of them at ICSID
(International Centre for Settlement of Investment Disputes), settle a
claim on those terms and considerations in mind, before getting to the
point of valuating anything except for purposes of filling the claim where
it is necessary to write a figure; sometimes almost any figure. If, on this
particular aspect, we take valuations at UNCC (United Nations Compensation Commission) as a sample, where percentages of damages awarded
in comparison to sums claimed varied from panel to panel; one of the
panels awards percentage average, that could be considered not too far
away from the general average, paid amounts around 8 percent of the
amounts claimed.
So, that any value assessment and risks have to be calculated according
to which side you are representing or, whether you are a mediator, arbitrator, and judge; and what, which, and where is the venue you are sitting,
located. Whatever the answer is in a particular case, this is a factor that
has to be taken into account seriously when planning your work ahead.
Not doing so, might mean at the end of the day, that you or your client
will end up by paying more or less, according to the attention you paid to
these factors. Some pointers that reconfirm the reality of this type of
cultural phenomenon is, for instance, the well known strategy-or even
the reason-to go out " forum shopping" for the most profitable jurisdiction to sue for damages. Memorable extreme examples of this are the
legendary highest compensation awarded as a consequence of a too hot
cup of coffee by a state judge against McDonald's; or the ridicule awards
granted by most courts in many developing communities, as compensation for the wrongful death of a person, even when caused by sheer negligence. At first glance, the problem is a simple matter of the lack of
familiarity with the technicalities of the particular trade or object to be
valued. But, very often behind that apparent, and at the same time undeniable truth, is the core of an honest innocent prejudice or inclination in
the frequently underestimated discretionary powers of judges that are determined by their cultures, that they blatantly deny to the very last as a
reality, seeking legal asylum in common place like "Dura Lex Semper
Lex".

2.

Terminology, Classifications, Legal Procedure Issues: All of Them
Sitting in Front of Us Foreign Lawyers, Watching Them Intensely
While They Become Moody, Unpredictable,Temperamental and,
Some Times Getting into or, even Blocking our Way Completely
Before We Can Get to the Real Problem

Although, practically all of the cases examined at UNCC, dealt with
payment for compensation to recover damages suffered during the invasion of Kuwait and caused by Iraqi forces, that, consequently also in-
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volved payment of compensation for those damages, valuation
techniques, methods and expert procedures, there was a case that stands
up as a very good example of the difficulties involved before the claimant
got even near the point of valuation. It was not a particularly significant
case for that matter, in respect of the amount claimed, or if that amount
corresponded to the reality of the damages caused: but-nevertheless-it
took some labor to reach an agreement among the commissioners that
decided the case.
The first argument against admitting the claim for consideration was
that the victim resided or was domiciled in an Islamic country where he
had died as a result of one of the bombs dropped by one of Iraqi planes
from their air force when invading Kuwait, and Iraq was also an Islamic
community where insurance is not recognized as legal by the Holy Koran,
the same as in Kuwait, that claim should not even be considered. The
panel noticed that there are Islamic Insurance Companies in full activity,
but it was argued and later found out that they do not work on the same
bases as regular insurance companies operate in the rest of the world, but
rather more in a way that is similar in their nature to British P&I's in a
general way. On the other hand, it was argued that in Great Britain,
which was the domicile of the insurer and where the policy was issued,
several House of Lords decisions and the opinion of some legal writers
had held and sustained that life insurance was not really an insurance but
an investment, considering the circumstance that death is a certainty and
not an occasional event in which neither chance or any other option were
available. To make the picture perfectly confusing, the only other similar
international decision that could be useful as a non binding precedentone decision made by the bilateral American-German Court for the
award of damages caused by the sinking of the Lusitania, in the early
twentieth century, claimed by an insurer to recover payment made to the
surviving family for the death of its client in that tragedy, the members of
that panel argued very much along the lines of British courts and legal
writers, but-unexpectedly and totally out of pace or tune with the preceding paragraphs of the decision, we could say "out of the blue", or
rather an "obiter dictum"-the panels decision awarded payment of damages to the life insurance company that presented the claim.
Puzzling as the landscape appeared in the case in front of us, it became
as well, an irresistible challenge for the panel to decide and tackle it. Our
own reasoning went by a rather different path, however, although going
parallel and not loosing sight of those previous decisions and opinions
which were considered not adjusted to the circumstances in front of the
commissioners in this case. The panel thought that the insurance business
in the twenty-first century had, already and for quite some time before,
ceased to be that much of an actual risk, an investment like any otherand even less a gamble of sorts-but a very professional pursuit based in
actuarial calculations that determined primes, costs and other conditions
in the contracts. That even those contracts, were backed by a system of
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other successive contracts and whatever effects they produced in the business, spread by the organization of syndicates that made the whole of the
insurance business a comfortable, regular, reliable, and predictable commercial pursuit, like any ordinary, efficient, well managed and sensibly
organized businesses. The fact that the insured object or person concerned is of one nature or another can vary the calculations in the terms,
conditions and price for the primes in the respective contracts, but not
much more. Because if it is true that death-like taxes-is certain and
unavoidable; it is not so with the date in which it can happen that may be
very soon or very late, and far away from the time that the original contract was signed; or even the insured might decide not to go on with the
contract and continue payments for the insurance at the time of renewal,
or decide to change the insurance company for that matter. And so, the
panel decided that it did not felt bound by any precedents from national
courts, and that the only international precedent that could be applicable
to the situation in front of the panel, even though initially gave the impression that was going to decide one way, ended up deciding in favor of
the claimant insurer. Finally, the UNCC panel admitted the case for consideration, and the claimant was later awarded payment for damages suffered by the insured person.
3.

The Special Case of Valuation of Damages in Expropriationsby a
National State of Investments Owned by Foreign Nationals of
Another State, and How That Fact Might Affect in Particular
the Valuation and Payment Process of the Damages

This point might look an odd one to deal with, but this is exactly what
happened when in the late sixties of last century, the Peruvian Government, then officially in charge of the armed forces, decide to launch a
large wave of expropriations very much in vogue, around the so called
third world of non-aligned countries. Peru was not a particular case in
that respect much different from the others, at a time when the Calvo
Clause figured right in front not only of political but of popular legal
arguments also. The relevant point of all these to our subject is that when
bilateral conversations got to the point of valuation and payment of the
expropriated investments, values, payment methods and dates became
substantially different whether the previous owner was a foreign national
or a local one. There was a big difference in treatment in this respect
between the two of them, and at the summing up of total payments, also
in the real amounts received. Happily this seems to be now part of past
history, that was not the only case, or Peru the only country, but is the
reflection of something that is ever present in the hidden geometry of
human, especially economic conflicts that we must be aware of as part of
our reality today and for time to come.
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The Professional Interaction between Judges, Arbitrators,and
Adjusters or other Valuation Expert Witnesses

Another aspect that might be too easily overlooked and very much
taken for granted is the interaction between operators working in different cultures for the purpose of valuation for damages in an international
dispute. An almost typical feature ever present in authoritarian cultures
is the almost total abdication expected in judges, or even arbitrators, to
the unqualified, unconditional, authorized opinion of an expert without
much critical or serious examination, to which-in practice-they tend to
surrender unconditionally, as in the ordinary life of that community the
average citizen follows that very same pattern of behavior with everyone
around. Expert witnesses testimonies do not take too long and-a characteristic of the cultures-more attention is paid to backgrounds or qualifications than to the actual solidness or weaknesses of their expert
testimonies into which seldom anybody goes into details of this sort or
ask the necessary questions, forgetting that experts provide the information in terms that any ordinary citizen must understand, and with many
more reasons a judge or an arbitrator who are the ones that decide the
case and take the responsibility for their decision, not the expert witnesses. Judges or arbitrators can not be substitute for expert witnesses,
but they can not either simply repeat what they say without fully understanding what the experts say and why they say it. They all have, at one
moment, own the expert's opinion as if it was theirs, because at the moment of deciding a case they-willingly or not-make it theirs and belongs to them for the entire practical purposes of dispute resolution. As,
to a realistic and practical degree, it should also be with lawyers to avoid
the plague, and some times the scandal of "frivolous litigation" that takes
too much of the precious time of judges or arbitrators. There will always
be enough of genuine important disputes to waste much of our time in
unnecessary ones, especially at the expense of taxpayers and in poor underdeveloped countries.
But, even within this wide kind of generalizations, there are still differences in gradation that in some cases become procedural complicity, like
in Egypt, to cite a practice that although strongly discouraged by court
officials has not been controlled, so far as I have been able to detect last.
There, judges are submitted to a very rigid time limit to issue their judgments which, on account of very bad case management methods and techniques, are never able to meet their time limits. (A very usual trait in
communities with a big gap existing between written statutes and real
practices in the legal profession, of which there are numerous examples.
In a Latin American country, for instance, provisions in procedural laws,
are even more drastic than in Egypt because once the dead line is trespassed the judge looses jurisdiction over the case, and when a judge has
lost jurisdiction three times, automatically is out of his job. That is, according to what is provided in the letter of the Law. Until I checked last
time not one single lawyer had decided to present a complaint against a
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judge on that account. To my knowledge not even the ones who lost their
cases).
It is then that in those cultures a "complicity" for the benefit of both of
them, comes to life. Judges, in the example of Egypt, refer all cases
whose time limit are about to expire to expert witnesses that are not subject to time limits and happy to get lots of work, even though they are full
time government employees. In this situation, both judges and expert
witnesses are only too happy to offer impressive statistics about performances of their work, but measured from the perspective that justifies the
activities and costs of the authority; and not from the point of view of
their results as impact on the community as a whole, or even on the particular sector of it with which they work more often in this type of cases.
This sort of close relationship does not, understandably, make trial lawyers or parties to a case, too happy about the states of the affair regarding
the independence of judges in relation to the opinions of their chosen
and, very often, ethically flexible experts). But, also lawyers many times
prefer to keep in friendly terms with judges who constantly infringe time
limits in order to create a "collegiate atmosphere" that vaguely resembles
a respectable professional complicity at the expense of the client.
While the most frequent situation in free, democratic, cultures of service and in most international bodies for the settlement of disputes, is
that judges and experts have to work together in a way that is much
harder, more interactive to the point that they meet several times and for
many hours to discuss methods, or define techniques, judges or arbitrators are always the ones who decide the order of priorities and the different criteria for the successive stages in the process of valuations. And
they meet to discuss as many times as it is necessary until reaching a decision that is satisfactory to those that has to assume the responsibility for
the decision, its consequences and effects. The authorized opinion has to
come from experts, but not as a shield, a refuge, or an impostor substitute
for judging but as an input to the judges or arbitrators decision which is
the exclusive, individual, and very personal realm of each of them.
Both of these relationships reflect the authoritarian or service character of their respective cultures. It is true that a fact is a fact, that at the
end of the day figures are figures, and that no one can change that. But
the still unrecognized or underestimated discretionary power of judges
even in civil law jurisdictions: this power is often either not admitted or
recognized by judges themselves; judges are reluctant to do so because
that would reveal both their enormous and undeclared power as well as
the lack of adequate training to manage this power adequately and be
able to deal with pure, naked facts without any legal rails or fences that
makes them feel frequently uneasy, uncomfortable, and ethically insecure
at having to deal only with facts. This has made them many times, unwilling and unpunished violators of human rights under the convenient protection of the so called "conscience decision"; but also, that very
weakness makes them easy prey for legal predators and corruption. All
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of which goes unnoticed on account of the judicial discretion that they
have, but do not like to declare they own, as long as they can protect it
from full view and continue hiding it behind the splendid pretext of the
Roman maxim "Dura Lex Semper Lex," in communities where, paradoxically, a large part of the GNP, the labor force, housing etc, live in peaceful, ordered, undisturbed disobedience of laws and practically out of
reach of the judicial systems. More than to be a cause of alarm out of
proportions, is an element not to be ignored but take into account and
have present, when working in any of a large number of countries
around the world where the possibility of interferences affecting assessment of the value of damages is noticeably higher than in others.

B. How

TO CLASSIFY DIFFERENT WAYS OR TYPES OF VALUATIONS

FOR DAMAGES?

Is

THERE A CASE TO BE MADE IN FAVOR OF A

SINGULAR SEPARATE CLASS THAT IS TYPICAL OR UNIQUE FOR
INVESTMENT DAMAGES, AND DIFFERENT FROM OTHER CLASSES OR
TYPES OF VALUATIONS,

OR IS IT PURELY AN ACADEMIC CONCERN FOR

PUTTING SOME ORDER IN THE MESS OF CLASSIFICATIONS,
TERMINOLOGIES, RULES, UNMOTIVATED OR NOT SUFFICIENTLY
EXPLAINED DECISIONS, AND NON-SEQUITUR

OVER OUR WORKING TABLE?

The question, whether consequential or not, is a tough one for me, and
have by force to be very humble in my clumsy and too awkward way of
dealing with it, because my first impression is that there is not. I would
feel much more comfortable and at ease, classifying valuations according
to types of goods, services, persons or the like that have especial characteristics of their own, or have systems, standards, or units for measuring
them, well established already, and in which I live under the impression
that there is not a strong case for the "valuation of investments" as a
separate class of its own, but much rather according to what the assets of
that particular investment are. The assets in an investment-although
rarely-can be overwhelmingly of one single class of assets. But, most
frequently, of a wide variety of them. Perhaps, as I could gather from the
Gulf War claims, expropriations and other international claims, it would
make much better sense putting valuations together according to the activity in which the assets are part or engaged, like, let's say mining, shipping, oil, air transport, etc classifications that can include or cover also a
great variety of property, goods, technology, infrastructure, services, and
situations more frequent in one trade than in others. The assets of an
investment can cover almost anything you can think of, from airplanes to
mosquito nets. But airplanes or mosquito nets, each one has a certain
well defined pattern to fix their respective values that are as good if they
are assets ina company, goods in transit, or destroyed in a collision of
trucks. In both cases and in each particular object or service there is a
closer general method to value each of them. If, for this purpose, we take
as an example the case of airplanes, generally each manufacturer pro-
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vides a catalog of prices for each type of airplane, and for each model of
that type, in each particular year, all of which makes a much easier task to
establish, in principle, the general value of each type and model according
to the year in which it was manufactured. But there are other factors that
an outsider might overlook and not notice at first hand, like in the case of
airplanes in which their value diminishes, more than according to the
number of years elapsed since they came out of the factory, to the number of take-offs and landings that an individual airplane has been submitted to at date of valuation. And in that respect, whether that airplane was
destroyed, kidnapped or part of an asset in discussion as claim for an
illegal expropriation does not make that much of a difference, in a very
rough and general way only in order to explain the nature of the argument. And, of course, am absolutely aware, that everybody is quite clear
about the fact that a classification goes as far as a mere classification can
go, and no further. But yet, cultures can do amazing things, even with
money, prices and valuations, before one realizes that such niceties or
delicacies can bring down a claim to an unhappy ending and to unpleasant, even unpredictable consequences, behind or beneath the judicial interpretation of the wording of an statute, or an ambiguous term.
II.

A.

THE ACTUAL VALUATION OF DAMAGES PROCESS IN
INTERNATIONAL DISPUTES
PERSPECTIVES OR POINTS OF REFERENCE WE MAY TAKE TO
MEASURE IN GENERAL THE VALUE OF ASSETS

I suppose, right at the start, that we have to deal with the very obvious
when fixing values on things, like when and for whom the value is fixed
and determined, legally speaking. So, usually the elementary questions
that pop out first are, shall we value the items by their original cost, their
present cost, their book value cost, their present purchase value, or the
value of restoring them to a previous or equivalent situation for the purposes they were originally intended?
They all look and sound pretty obvious and elementary, but there is
more than meets the eye first. Because it would not be unusual at all that
in some cases we would be obliged to be quite obvious or be forced to
make a combined decision in this respect given particular situations or
particular objects, or both in one, which I will try my best to provide close
examples of each of them. However, at UNCC, ICSID and at the BFFA
USA-PERU (Bilateral Free Trade Agreement between United States and
Peru), we tended to follow the effort to reestablish the previous or original situation as close as we could, or as was feasible and practical given
the circumstances. Normally, that would be the first item in the exchange
with expert witnesses to give them guidance as to the panel or courts
preferences, in response to their offer of options or to their questions.

2008]
B.

INTERNATIONAL INVESTMENT DISPUTES
DIFFERENT TYPES OF INVESTMENT ASSETS, AND DIFFERENT
WAYS TO FIX THE THEIR VALUE

1. Assets with Prices Established by Lists or Catalogs, Assets that have
Regular Standard Prices, or that have a Certain Value Previously
Fixed, as in Terms of Government Procurements, Concessions,
or in Some Type of Contracts
a.

Regular Commercial Airplanes: the Cases of Kuwait Airlines,
British Airways and Air France v. the Government
of Iraq

By far the largest of all of these cases was the Kuwait Airlines claim for
the destruction of its entire fleet of Jumbos and of all the stock of spare
parts enough to last for the entire life of the whole fleet. British Airways
and Air France had lost only one plane each of them, but the Kuwait
Airlines claim was for two billion dollars. However, none of these claims
created other difficulties than the hard work normally involved in checking the accuracy of the values claimed and adjusting them to reality except, paradoxically, some lots of spares parts with a value very difficult to
determine given the circumstances that surrounded their reappearance
and recovery in second hand markets in the United States and not in the
best conditions. They were already out of their normal protecting packages, so that the value to be discounted from the total damages was hard
to fix with precision and the best that could and was done was to make a
rough estimate all things considered.
A problem indirectly related to these valuations-although not to the
valuation processes themselves, their methods or techniques-was the
overlapping of a number of claims based on the same cause of origin,
filed by insurance companies, airlines, passengers and, in the case of
France, a government agency for the protection of French citizen's victim
of terrorist attacks. Some of the British passengers had had also sued and
obtained compensation from Iraqi funds frozen in London banks. So
that, after an administrative depuration by the UNCC Secretariat, and
the deduction of the corresponding amounts already recovered, the panel
granted the final awards for the neat value assessed to avoid the exposure
to double jeopardy.
b. Regular Ships and Other Maritime Vessels Retained by Iraqi
Armed Forces in Kuwait Ports at the Persian Gulf.
These cases were very much in a similar situation than airplanes as regards the possibility of referring to a fixed cost when made in series of
certain rather standard types. But it was a matter also connected to the
value of ships, although not to the assessment of the value itself. And that
was the case of an insured Italian cargo ship that after more than a month
in control of the Iraqi army at a Kuwait port the insurance company gave
it for lost and paid the shipping company for the loss. But the Italian
crew when ordered by Iraqi soldiers to sail to an Iraqi port deceived the
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Iraqis and sailed to a neutral port were they claimed the vessel as a savage spoil and were paid for it.
c.

Merchandise and Other Goods in Transit

Kuwait main city port and airport were an important place for changing
the means of transport and for redistribution of the merchandise in
transit between the markets of Europe and the, apparently by the volume, more reduced ones at the Middle East, and those of Asia, like Japan
or Hong Kong, and the bigger in the Pacific like Australia and New Zealand that were deposited for a short time in Kuwait. The warehouses or
other places for deposit these were looted by the Iraqi army forces at the
time of the invasion. The prices of all of these goods were backed not
only by the respective insurance policies, but also bills of lading, and letters of credit that made of the valuation not a particularly difficult task.
Occasional problems of fixing the value arose when a container was
found with incomplete documentation which made valuation of the goods
more complicated, and some times less accurate.
d.

Goods or Services Subject to Tariffs, Prices Controls, or
Predetermined Value Fixed in the Terms and Conditions
of Invitations to Government Procurements

One of these situations arose in an international arbitration between an
agency of the Peruvian Government and a U.S. Contractor and Supplier
about a particular item that did not work to the satisfaction of the client
and the manufacturer had ceased to produce it. In that case the panel
decided after hearing expert witnesses and the advocates for both parties
that the value to assign was that of another new model that rendered the
services required in the previous item and was considered by professionals as having the same standards of reliability, quality and performance as
the original one. That new model was manufactured by two providers
and had different prices, but since both of them offer the same standards
required in the initial terms and conditions the panel was inclined for the
less expensive one.
The second situation announced is still undecided at ICSID, but in the
petition by the claimant, an energy provider, the estimation of the value
of damages suffered was estimated according to the original economic
value of tariffs in force before being altered by a modification by the
government in the currency used as a unit of reference to measure the
price of tariffs. The amount claimed was large, a billion and a half American dollars, but propitiously both parties seems to be getting very close to
a complete agreement to settle the dispute.
2. Assets with Prices Determined by the Market
Outstandingly, this was the case of the oil burnt by Iraqi forces when
retreating and abandoning Kuwait after the Gulf War, as a unique and
the biggest claim at the UNCC. One panel was dedicated only to this

2008]

INTERNATIONAL INVESTMENT DISPUTES

claim and its work took longer than any other panel. Of the total amount
of claims made at UNCC for around 360 billion dollars, about have of
that figure corresponded to losses in the oil left burning by Iraq that until
I followed closely Iraq would have had to pay the equivalent of a whole
year of its revenue for the sale of its own oil.
There were in this case, of course, much more expenses than those of
the loss of the oil itself. But the largest piece of the claim would have to
be according to projections of the value of reposition according to the
price in the market, in a very rough estimate that would have to be affected and conditioned to the very complex operations that are linked to
it as part of that trade.
As another example of this last feature, it is possible to mention a Peruvian successful international dispute about the loss of 80 million American dollars in the silver market, of the New York Commodities Exchange,
"Comex", some years ago, in which MINPECO a Peruvian mineral trading monopoly company recovered in a court of Law in New York the
treble of damages suffered, fixed by a provision of U.S. law as sanction
for the manipulation and cornering of the market in futures of commodities, in this case of silver. But even the treble damages themselves were
fixed according to the price in the market at the time in which the loss
occurred.
In the Gulf War claims there were also cases about goods in transit, or
part of inputs for a government concession or contract that also fit into
this category of goods to be valued in an international dispute, and the
main valuation was made with a similar standard as used in the previous
cases mentioned above.
3.

Assets, Goods or Services Covered by Insurance Policies

As can be easily foretold, the largest part of claims before UNCC were
made by insurers, as has many times been also before with investment
claims against governments for expropriations of investments insured in
national agencies of capital exporting countries, and presumably an inspiration to the World Bank's MIGA (Multilateral Investment Guarantee
Agency) so closely linked with ICSID. So that in this respect, many if not
most of the claims we have been mentioning before were made by insurers after having paid to their insured clients. But, there are however
some aspects that are peculiar, and even caused by the characteristics of
insurance contracts in themselves. To mention but one of them, the usual
fact that most insurance contracts do not cover 100 percent of the loss
while others might cover more that 100 percent. I have seen some covering 110 or even 120 percent of the value of the object insured. Extravagant as this practice might seem at first to be, it is not at all as unusual as
one would be tempted to think, although not a common feature. But this
only as far as insurance practice is concerned and does not have to reflect
in the amount or value of damages awarded which is quite a different
matter. In those cases the value of the insured asset is the subject of the
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valuation and not the amount of the insurance. So that if the asset is
worth 100 and the insurance is, say 120, the value awarded is only and
always 100. And the same method is applied to the opposite case where
the insurance covered, let us say 80 percent of the value of the asset, does
not preclude the insured to claim independently for the remain of the
unpaid part of the damage.
One type of insurance and damages that claims based on them never
had any success at UNCC, were very special an unusual insurance covering the kidnapping and terrorist attempts against high executives of important enterprises. But this result had nothing to do with the nature of
the claim itself or the amount or valuation of the damages, but with a
procedural indispensable requisite that the characteristics of that specific
insurance policy could not comply as a matter essential to their business.
Because all claimant corporation had to present their chart of incorporation, by-laws and other documents to certify the authenticity of the claim,
as well as a copy of the policy. All of which was too much of a risk for
everyone involved, even though the panel was bound by professional reserve and offered all possible guaranty of secrecy anddiscretion.
4. Assets, Goods or Services of a Unique Kind or Species
The Kuwait cases of royal luxury yachts, and sea platforms for oil perforation. These lines that attempt to offer a very elementary overview
with some sample explanations about the nature of common problems,
have been progressing according to the degree of difficulties in assessing
values, from the easiest to the most difficult ones. And at this stage the
time is ripe to deal with rather special case for their uniqueness due to
extreme reasons at opposite ends of theexplanations.
On one extreme that could be, lets say, as extravagant than assessing
the value of a kind of floating Van Gogh of sorts was the personal yacht
of one of the members of the royal family in Kuwait that was lost and so
special that experts could not find a normal way of assessing the value of
it by passing some type of hard opposition by one or the other of parties
involved in the claim.
At the other extreme of the same type of difficulties-although for almost opposite reasons-was a claim for damages and destruction of an
sea platform for digging oil at the bed floor of the sea in the Persian Gulf.
That was a very special, unique building, because it was sustained by pillars that went 80 meters deep to the bottom of the sea to serve as foundations for the whole building. And the platform itself had an eight storey
building at the top, to hold equipment, helicopters landing place, offices
and boarding for a numerous population of workers. That was something
quite amazing as a marvel and quite difficult and complex the valuation
of damages suffered.
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5. Assets, Goods or Services that are Impossible to Fix its Precise
Value but Only Approximately, in PracticalTerms
But, difficult as the last mentioned cases were for the excellent experts
engaged, there was one even more difficult situation than those, but hidden behind the deceptive simplicity of domestic damages suffered by expatriate workers in Kuwait that had to abandon suddenly with their
families the country, when the invasion, leaving behind all their belongings. Simple to assess the values, they were all right. But the hardest part
of it was to overcome that they were more than two million of them, and
that number made very difficult to tackle the assessment to fix comparatively small values where it was impossible in practical terms to handle
one by one, because the expenses of doing so would imply extravagant
costs. The answer to that challenge was twofold: first, to establish an average damage level; and second, to solve the two million cases electronically. But this was not as easy as it may sound in appearance, because it
took more than one year to complete the process of preparing the whole
program in order to be ready and "push the right bottom" so to speak.
That was a prowess. And allow me to be proud about that, not on account of my self, at all, but on account of a Peruvian career diplomat,
Ambassador Carlos Alzamora who was the First Executive Secretary of
UNCC, the one who organized it, with a top administrative staff, as the
best of any in its kind that I have even been near or know of in the world,
and I have been around as they say, in quite a few of them in four
continents.
III. A SUMMING UP FOR THIS GLOBAL OVERVIEW OF A
VARIETY OF REFLECTIONS ON PRACTICAL EXPERIENCES
IN VALUATION IN INTERNATIONAL DISPUTES,
IF YOU WILL, ABOUT INVESTMENTS
I suppose that the main point that would like to make in particular, if
any, is what already was told, that although judges or arbitrators can not
supplant valuation experts, they should not surrender unconditionally to
them either. They should not be satisfied with knowing what experts say,
but understand it, and make the experts opinion their own. And it is in
this respect that must confess that these lines look much more like lines
to hang up my wet judicial and arbitration laundry, still dripping with
generalities and technical imprecision's, than a serious academic juridical
essay full with more quotations and important relevant details. But I like
to think of law and justice very much as American Realist Philosophers
of Law, like Roscoe Pound and even more like Oliver Wendell Holmes
did, as more experiences than Logic. And even though in most of the
world today the dirty linen is still washed too much at home and very
secretly, elements that added to inefficiency and lack of organization, are
the main promoters of corruption and unaccountable authorities, which
are not any longer a crime or a problem, but already an invisible culture
in fierce competition with our culture of Justice as a service, and laws as
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socially efficient tools to promote active peace. All of these made me
think that perhaps it wouldn't be such a bad idea after all, to insist in
hanging my still very wet laundry, in front of everybody to see, as an
encouragement to many people to do the same as an exercise in citizenship for a future with hope for all of us and everywhere we are in our
lives.
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